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OPINION

It appearing to this Court from the Judgement of the Trial Court pursuant to Rule 10A* of
the Court of Appeals, that the Plaintiffs/Appellants appeal ed from the Judgement of the Trial Court
granting the Defendant/Appellees Motion for Summary Judgement after finding that there was an
absenceof disputed material factsand therefore, no genuineissuesfor the Trial Court to decide, 847
S.W.2d 208, 214 (Tenn 1993). The partiesentitled to Summary Judgement when both thefactsand
the conclusion to be drawn from the facts are so certain that areasonablein theexerciseof afreeand
impartial judgment can reach only one conclusion. Hagavs. Blanc and West Lumber Company,
666 S.W. 2d 61, 65 (Tenn 1984).

Following the Trial Court’s granting the Motion for Summary Judgement, the Plaintiffs
sought to supplement their responsesto Defendants Motion for Summary Judgement by relying on
the depositions of Connie Qualls and Bill Reynolds, however these depositions were never before
the Trial Court and were not submitted in responseto Defendants’ Motion for Summary Judgement.
These depositions were not filed until after the Trial Court found Summary Judgement for
Defendantsand Dismissed the Complaint. Plaintiffsdso rely on the deposition of 1van Shewmake,
which was taken before Mr. Shewmake wasa Defendant inthis case. The deposition they seek to
rely on was taken in anather case brought by a separate Plantiff against a separate Defendant.
However, Plaintiffs did not submit this deposition in response to Defendants’ Motion for Summary
Judgement. Thedeposition they seek to rely onisabsent from the record and absent from Plaintiffs
response, including Motion for Summary Judgement. However, evenif considered, thereisnothing
in this deposition to establish that either of the Plaintiffs suffered serious or emotional distress as
required under Tennesseelaw in intentional infliction of emotional distress matters or that their
damages should be presumed under these circumstances. ThisCourt isprohibited from considering
factsoutside the record. We find no citations to any page numbersin the record as required by the
Tennessee Rules of Civil Procedure#27(g) in any of the factsin Plaintiffs’ Brief. The depositions
relied upon by the Plaintiffs are outside the record. Plaintiffsfailed to produce any evidence of any
serious severe emotional distress, which was an essential element of thetort of intentional infliction
of emotional distress, absent proof of this element of the claim precludes the claim going forward

as a matter of law, Camper v. Miner, 915 SW.2nd 437 (Tenn 1996).



We have completed areview of thisrecord, and have concluded that the Trial Court correctly
found the facts in this case and that there was no error of law.

We therefore affirm pursuant to Rule 10A* of the Court of Appesls.

Samuel L. LewisJ.

Houston Goddard, P.J.

Don McMurry, Judge
Did not participate

'Rule 10(a) of the Rules of the Court of Appeals provides

The Court, with the concurrenceof all judges participating in the case, may affirm the action
of thetrial court by order without rendering aformal opinion when an opinion would have
no precedential value and one or more of the following circumstances exist and are
dispositive of the gopeal:

1) The Court concurs in the facts as found or as found by necessary
implication by the trial court.

2) there is material evidence to support the verdict of the jury.
3) no reversible error of law appeas.

Such cases may be affirmed as follows: Affirmed in accordance with the Court of Appeals
Rule 10(a).



